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Response to Office Action of 27 September 2002 



Dear Sir: 



In response to the Office Action dated September 27, 2002, Applicant has the 
following remarks: 



Reconsideration and further examination of this application is respectfully 
requested. 

Claims 1-11 were last presented for examination. These claims remain in this 
application without amendment and further examination of these claims is respectfully 
requested. 

The Examiner has objected to Figure 1 and has suggested labeling Figure 1 as 
"prior art" referring to MPEP § 608.02(g). MPEP § 608.02(g) indicates that the 
Examiner may require drawings to be labeled as prior art if they show prior art , There is 
no indication in this Application that Figure 1 constitutes prior art. If the Examiner 
considers Figure 1 to constitute prior art, Applicant requests that the Examiner either 
point out the location in the Application where Figure 1 is stated to be prior art, provide \ 
reference showing Figure 1 as prior art, or provide an affidavit pursuant to 37 C.F.R. 
§ 1.104(d)(2). Otherwise, Applicant requests that this objection to the drawings be 
withdrawn. 

Claims 1, 2, 4-7 and 9-11 were rejected under 35 USC § 103(a) as being 
unpatentable over Figure 1 in view of Sogo, et al. and Dakshina-Murthy. 
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Claims 3 and 8 were rejected under 35 USC § 103(a) as being unpatentable over 
Figure 1, Sogo, et al., Dakshina-Murthy and further in view of Diaz. 

Applicant asserts that the Sogo, et al. publication is not a proper reference. 
Applicant's earliest effective filing date of this Application is March 8, 1999. Although 
Sogo, et al. refers to a Japanese foreign application from which it claims priority dated 
June 25, 1998, this application was not "an international application filed under the treaty 
defined in § 351(a) as required by 35 USC §102(e)(l) " See MPEP § 706.02(a) EL 

Similarly, Dakshina-Murthy has a priority date of December 7, 2000. Again, the 
effective filing date of the present application is March 8, 1999. Hence, Dakshina- 
Murthy also does not qualify as a reference. 

The Diaz patent apparently does qualify as a reference, but is merely cited by the 
Examiner as showing a device that includes an epitaxial layer. Diaz does not show the 
novel and unique features of Applicant's claims. 

In view of the above, this application is considered to be in condition for 
allowance and such action is earnestly solicited. 



Dated this 24 th day of December 2002. 
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William W. Cochran II 
Attorney/ Agent for Applicant(s) 
Reg. No. 26,652 
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